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COLLEGE OF LAW 
Law Faculty 
 
 
Senate Judiciary Committee C 
Louisiana State Senate 
P.O. Box 94183 
Baton Rouge, LA 70804 
 
 
Dear Senator: 
 

We understand that you will soon be considering a bill to amend the existing state critical 
infrastructure law. Louisiana House Bill 727 would, inter alia, expand the definition of protected 
infrastructure and to create two new crimes for damaging critical infrastructure, and for 
conspiring to engage in the unauthorized entry into or criminal damage to critical infrastructure.  
We are professors at Loyola University New Orleans College of Law, where we teach in the 
areas of constitutional law, federal courts, and social justice.1 In our view, House Bill 727 is 
unnecessary and duplicative of Louisiana laws that punish trespass, arson, conspiracy, and 
vandalism.  In addition, its broad and ambiguous language will chill important First Amendment 
protected speech, and could expose the State of Louisiana to liability for violating federal 
constitutional rights.  We hope you will reject it. 

 
I. The Statutory Framework and Proposed Amendments 

Louisiana Revised Statute 14:61 currently provides for a fine of not more than $1000 and a 
term of not more than six years for the crime of unauthorized entry into a critical infrastructure.2  
Under this law, critical infrastructure “shall include but not be limited to chemical manufacturing 
facilities, refineries, electrical power generating facilities, electrical transmission substations and 
distribution substations, water intake structures and water treatment facilities, natural gas 
transmission compressor stations, liquefied natural gas (LNG) terminals and storage facilities, 
natural gas and hydrocarbon storage facilities, and transportation facilities, such as ports, railroad 
switching yards, and trucking terminals.”3  Unauthorized entry includes intentional entry into a 
critical infrastructure that is “completely enclosed by any type of physical barrier;”4 “[t]he use of 
fraudulent documents” to enter such an area;5 “[r]emaining upon or in the premises of a critical 
infrastructure after having been forbidden to do so, either orally or in writing, by any owner, 
lessee, or custodian of the property or by any other authorized person;”6 or “[t]he intentional 

                                                 
1 Institutional affiliation listed for identification purposes only.  This letter was prepared with the assistance of Leila 
Abu-Orf (’19) and Amber Frey McMillan (’19).    
2 LA. STAT. ANN. § 14:61(C) (2018). 
3 Id. at (B)(1).  
4 Id. at (A)(1). 
5 Id. at (A)(2). 
6 Id. at (A)(3).   
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entry into a restricted area of a critical infrastructure which is marked as a restricted or limited 
access area that is completely enclosed by any type of physical barrier . . .”7 

The proposed law, HB 727, expands the term “critical infrastructure” to include pipelines of 
any kind “or any site where the construction or improvement of any facility or structure . . . is 
occurring.”8  It then creates two new crimes: critical damage to a critical infrastructure9 and 
conspiracy to engage in unauthorized entry of a critical infrastructure or to engage in a criminal 
damage to a critical infrastructure.10  The crime of criminal damage is defined as the “intentional 
damaging of a critical infrastructure” 11 and is punishable by imprisonment of “not less than one 
year, nor more than fifteen years”12 and a fine of not more than ten thousand dollars.13  In 
addition, if the crime is committed “wherein it is foreseeable that human life will be threatened 
or operations of a critical infrastructure will be disrupted as a result of such conduct shall be in 
imprisoned at hard labor for not less than six years nor many than twenty years, fined not more 
than twenty-five thousand dollars, or both.”14  The conspiracy crime provides that if “two or 
more persons conspire” to commit either unlawful entry or criminal damage, the co-conspirator 
will also be subject to the same penalties.15 

HB 727 is duplicative of existing Louisiana laws that punish vandalism, arson, trespass, and 
conspiracy.  For example, state law punishes criminal damage to property with fines and terms of 
imprisonment ranging from a maximum of one thousand dollars and six months to a maximum 
of ten thousand dollars and ten years, depending upon the seriousness of the damage.16  In 
addition, there is a separate provision for aggravated criminal damage wherein it is foreseeable 
that human life might be endangered, which provides for a maximum term of imprisonment of 
not more than fifteen years.17  The crimes of arson and aggravated arson are separately 
punishable, and also carry significant terms of imprisonment.18  For less significant intrusions, 
state law penalizes various forms of criminal mischief with fines of not more than five hundred 
dollars or six months in jail, or both.19  State law also penalizes criminal trespass with penalties 
scaling from a maximum of five hundred dollars fine and a thirty day term of imprisonment for 
the first offense to a maximum one thousand dollar fine and/or sixth month term of 
imprisonment for the third offense.20  Importantly, unlike the proposed legislation, the existing 
law on criminal trespass also makes special exceptions for law enforcement, firefighters, 
government officials, and other specialized personnel who may have to enter private property in 
emergency situations,21 as well as for land surveyors, delivery people, and owners of wandering 
livestock, and other people who may have a limited need to enter onto the property of another 
without prior authorization.22  Finally, the existing crime of criminal conspiracy provides for the 
punishment of any person who agrees with another to commit any of the above crimes.23 
                                                 
7 Id. at (A)(4). 
8 H. B. 727 § 61(B)(1), 2018 Leg., Reg. Sess. (La. 2018).  
9 Id. at § 61.1.  
10 Id. at § 61.2.    
11 Id. at § 61.1(A). 
12 Id. at § 61.1(B). 
13 Id.   
14 Id. at § 61.1(C). “A person convicted under the provisions of this Section may be ordered to make restitution to 
the owner of the property pursuant to Code of Criminal Procedure Article 883.2.” Id. at § 61.1(D).  
15 Id. at § 61.2. 
16 See generally LA. STAT. ANN. § 14:56 (2018). 
17 LA. STAT. ANN § 14:55 (2018). 
18 See LA. STAT. ANN. § 14:52 (2018); LA. STAT. ANN. § 14:51 (2018). 
19 See LA. STAT. ANN. § 14:59 (2018).  
20 LA. STAT. ANN. § 14:63(G) (2018).  
21 Id. at § 14:63(E)(1)-(4) (2018). 
22 Id. at § 14:63(F)(1)-(8) (2018). 
23 See LA. STAT. ANN. § 14:26 (2018). 



3 
 

Existing state law thus already provides all the tools necessary to address any crime covered by 
HB 272, and is more carefully drafted to address important exceptions. 

As this analysis makes clear, HB 727 was not proposed in order to fill any identifiable gap in 
Louisiana law; rather, it is part of a national effort by energy companies to suppress opposition to 
fossil fuel extraction projects.  The bill tracks closely to model legislation proposed by the 
American Legislative Exchange Council, a non-profit think tank, which is primarily funded by 
around 300 corporate sponsors including many from the energy industry.24  In January 2018, 
ALEC adopted a model policy, the Critical Infrastructure Protection Act,25 in response to 
protests against the Dakota Access Pipeline project.26  That month, critical infrastructure 
legislation was proposed in Ohio and Iowa.  It has now been introduced in at least five states, 
supported by lobbyists from the extractive industries.27  A critical infrastructure bill was recently 
vetoed by the governor of Wyoming on the grounds that the proposed legislation was 
unnecessary, poorly drafted, and would have unintended consequences on the people of 
Wyoming.28 

 
II. Potential Legal Challenges to HB 727 

HB 727 could potentially be challenged under the First Amendment because it would 
prevent and chill important political speech.  The law purports to criminalize only unlawful entry 
and criminal damage to property (both of which are already punishable under Louisiana law).  
Unfortunately, however, the way that HB 727 is drafted both substantially broadens the scope of 
the territory on which entry is unlawful and makes its boundaries unclear.   

The current law, Louisiana Revised Statute 14:61, defines unauthorized entry into critical 
infrastructure to include both unauthorized entrance into “areas that are completely enclosed by 
any type of physical barrier,” and “remaining upon or in the premises of a critical infrastructure 
after having been forbidden to do so.”  The forms of critical infrastructure specified in the 
current law – like refineries and water purification facilities – generally occupy a visible and 
discrete land area that can either be completely enclosed or marked by signs.  HB 727 expands 
the definition of critical infrastructure to include pipelines carrying oil, gas, petrochemicals, or 
water, as well as any site on which construction on any of these projects is occurring.  Unlike 
other types of “critical infrastructure,” most pipelines are not be fully enclosed by any physical 
barrier.  Nonetheless, a person could still be prosecuted for unlawful entry if she failed to leave 
the “premises” of the pipeline after being directed to do so by an “authorized” person.  In 
addition, pipelines often occupy public land and waterways, as well as private land belonging to 
other landowners.29  Therefore this law could be used to impose substantial criminal penalties for 
                                                 
24 Mark Strassmann & Phil Hirschkorn, Who is ALEC?, CBS NEWS (June 30, 2012, 8:50 PM), 
https://www.cbsnews.com/news/who-is-alec/.    
25 Critical Infrastructure Protection Act, ALEC, https://www.alec.org/model-policy/critical-infrastructure-
protection-act/ (last visited Apr. 17, 2018).  
26 Grant Kidwell, Protecting Everyday Life Means Protecting America’s Infrastructure, ALEC (Jan. 24, 2018), 
https://www.alec.org/article/protecting-everyday-life-means-protecting-americas-infrastructure/.  
27 See, e.g., William Petroski, Iowa Senate bill would ban sabotage of pipelines, other ‘critical infrastructure,’ DES 
MOINES REG. (Jan. 25, 2018, 9:07 PM), https://www.alec.org/model-policy/critical-infrastructure-protection-act/ 
(last updated Jan. 26, 2018, 5:59 PM) (noting that supporters of the bill include Energy Transfer, MidAmerican 
Energy, and Alliant Energy, among others). 
28 Wyoming Governor Matthew H. Mead, Opinion Letter on Reasons for Vetoing Wyoming Senate File 74 (Mar. 
14, 2018), https://drive.google.com/file/d/1rTXBiN1IE8Y3qCEl0bf4K-Lizg7LKVs9/view.    
29 Under LA. STAT. ANN. § 19:2 (2018), for example, domestic and foreign corporations in the extractive industries 
may exercise the power of eminent domain to take private property for use in their development projects.  Often this 
occurs in the form of an easement or servitude that allows the corporation access to build across private property.  
See Sabrina Canfield, Louisiana Pipeline Project Spurs Demand for Land-Grab Records, COURTHOUSE NEWS SERV. 
(Jan. 17, 2018), https://www.courthousenews.com/louisiana-pipeline-project-spurs-demand-for-land-grab-records/.  

https://www.cbsnews.com/news/who-is-alec/
https://www.alec.org/model-policy/critical-infrastructure-protection-act/
https://www.alec.org/model-policy/critical-infrastructure-protection-act/
https://www.alec.org/article/protecting-everyday-life-means-protecting-americas-infrastructure/
https://www.alec.org/model-policy/critical-infrastructure-protection-act/
https://drive.google.com/file/d/1rTXBiN1IE8Y3qCEl0bf4K-Lizg7LKVs9/view
https://www.courthousenews.com/louisiana-pipeline-project-spurs-demand-for-land-grab-records/
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speech occurring on public land – or on the land of a consenting landowner.  These ambiguities 
raise constitutional concerns for the proposed legislation.  

First, government may not impose content-based restrictions on speech in public 
spaces.30  As the United States Supreme Court has said, “[A]bove all else, the First Amendment 
means that the government has no power to restrict expression because of its message, its ideas, 
its subject matter, or its content,”31 for “[t]o allow a government the choice of permissible 
subjects for public debate would be to allow that government control over the search for political 
truth.”32  In determining whether a restriction on speech is content-based or content-neutral, 
“[t]he principal inquiry . . . is whether the government has adopted [the regulation] because of 
disagreement with the message it conveys.”33  The history of HB 727 makes clear that it is being 
adopted for the purpose of suppressing speech and protest against pipeline projects.  It is one of 
numerous bills that have been introduced around the country in response to the Dakota Access 
Pipeline protests and with the support of lobbyists from the oil and gas industry.   

However, even if a reviewing court were to conclude that HB 727 lacks a discriminatory 
purpose, content-neutral time, place, and manner restrictions on speech must be “narrowly 
tailored to serve a significant government interest, and [must] leave open ample alternative 
channels for communication of the information.”34  For example, in Hill v. Colorado,35 the 
Supreme Court upheld a Colorado statute that prevented any person within 100 feet of the 
entrance door of a health care facility from approaching within eight feet of another person, 
without consent, “for the purpose of passing a leaflet to, displaying a sign to, or engaging in oral 
protest, education, or counseling with such person.”36  In determining that this regulation was a 
reasonable time, place, and manner restriction, the Court specifically noted that the eight-foot 
restriction would not prevent pedestrians from hearing the protesters’ speech (both at a 
conversational level or amplified) or from seeing their signs.  By contrast, even assuming that 
HB 727 is motivated by a significant government interest, it is not narrowly tailored.  HB 727 
would allow penalties for refusal to leave the undefined “premises” of oil, gas, petrochemicals, 
and water pipelines as well as any pipeline construction site, dramatically increasing the public 
and private spaces in which protest can be prohibited with no provision ensuring alternative 
channels of communication.   

HB 727 would also be subject to challenge on the grounds that it is unconstitutionally 
vague and overbroad.  “To survive a vagueness challenge, a statute must ‘give the person of 
ordinary intelligence a reasonable opportunity to know what is prohibited’ and ‘provide explicit 
standards for those who apply [the statute]’” 37  to limit the risk of discriminatory enforcement.38 
A reasonable person would not be able to determine what constitutes the “premises” of a 
pipeline.39  As a result, protesters who were directed to leave the area around a pipeline would 
have no way to verify whether they were on the “premises” and therefore required to comply.  
Moreover, the bill’s broad language invites discriminatory enforcement of its provisions to apply 

                                                 
30 This is true whether the speech is occurring in a traditional public forum (a government property that has 
historically been open for private speech) or in a limited public forum (a public property that the government has 
opened for some public speech use).   
31 Police Dep’t of Chicago v. Mosley, 408 U.S. 92, 95 (1972).  
32 Consol. Edison Co. v. Pub. Serv. Comm’n, 447 U.S. 530, 538 (1980). 
33 Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989). 
34 Id. (citing Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 (1984)). 
35  530 U.S. 703 (2000). 
36 Id. at 742. 
37 Video Software Dealers Ass’n v. Webster, 968 F.2d 684, 689 (8th Cir. 1992) (quoting Grayned v. City of 
Rockford, 408 U.S. 104, 108 (1972)) (brackets in original).   
38 United States v. Williams, 553 U.S. 285, 304 (2008). 
39 See Serv. Emp. Int’l Union v. City of Houston, 595 F.3d 588, 605 (5th Cir. 2010) (holding that the Houston park 
ordinance was unconstitutionally vague because it failed to define the term “public gathering.”). 
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only to those the bill is targeting – members of the community who wish to protest carbon 
extraction projects.  On its face, HB 727 would sweep in a wide range of actors.  It could be 
invoked to punish a careless driver who crashed into a bulldozer on a street where a water pipe 
was being repaired, or ran into the fence surrounding a pumping station.  It could be used to 
punish a farmer who, while working on his own land, inadvertently drove a truck over pipeline 
constructional materials, or a hunter who strayed onto the premises of a pipeline and refused to 
leave.40  Given the genesis of the bill, however, it’s likely that this legislation would be 
selectively invoked to target people engaged in protected speech activities. 

Finally the conspiracy provision of HB 727 could be challenged as overbroad.  “[T]he 
threat of enforcement of an overbroad law deters people from engaging in constitutionally 
protected speech, inhibiting the free exchange of ideas.”41 This is particularly true “when the 
overbroad statue imposes criminal sanctions.”42  HB 727 creates the crime of criminal 
conspiracy for engaging in unauthorized entry or criminal damage.  Under this provision, an 
indigenous tribe or civil society organization that helped to organize a pipeline protest could 
potentially face charges if even one of their members engaged in an act penalized under this 
statute.  This threat of prosecution would have a real chilling effect on the important speech and 
associational activities of property owners, tribes, environmental activists, and others who might 
wish to express their opposition to these construction projects.  

In sum, HB 727 is unnecessary to punish acts of trespass and vandalism, or conspiracy to 
commit those crimes.  Its real impact would be to chill important First Amendment protected 
activities in our state.  Far from solving any real problems with current Louisiana state law, HB 
727 would create new ones, potentially involving the state in lengthy constitutional litigation.  
We hope you will take this into consideration in your deliberation. 
 
Sincerely,  
 
/s/ Johanna Kalb 
 
Johanna Kalb 
Professor of Law 
Loyola University New Orleans College of Law 
 
/s/ William P. Quigley 
 
William P. Quigley 
Professor of Law 
Director, Loyola Law Clinic & Gillis Long Poverty Law Center  

  

                                                 
40 This is true even though these defendants did not intend to commit a crime.  LA. STAT. ANN. § 14:61 is a general 
intent crime.  It is well established in Louisiana law that, “In general intent crimes, criminal intent necessary to 
sustain a conviction is shown by the very doing of the acts which have been declared criminal.”  State v. Elliot, No. 
2000 KA 2637, p. 4 (La. App. 1 Cir. 6/22/01); 809 So. 2d 203, 206. 
41  Williams, 553 U.S. at 292.   
42 Virginia v. Hicks, 539 U.S. 113, 119 (2003). 


